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A Timely Analysis of Legal Developments

September 2011 IRS Launches Voluntary Compliance Settlement
Program for Misclassified Workers

By William Hays Weissman

OnSeptember21,2011,theinternalRevenueService(IRS)announcedthatitwaslaunchinga
newVoluntaryComplianceSettlementProgram(VCSP)thatwillenableemployerstoresolvepast
workerclassificationissuesbypayingasmallamountoftaxinexchangeforreclassificationof
contractors as employees on a forward-going basis. See IRS Announcement 2011-64.

AccordingtolRSCommissionerDoug Shulman,“Thissettlementprogram providescertainty
andrelieftoemployersinanimportantarea.Thisispartofawiderefforttohelptaxpayersand
businesses to help give them a fresh start with their tax obligations.”

TheVCSPisavailabletoprivateemployers,tax-exemptorganizationsandgovernmententities.To
be eligible, an applicant must:

+ Consistently have treated the workers in the past as nonemployees;
- Have filed all required Forms 1099 for the workers for the previous three years; and

+ NotcurrentlybeunderauditbythelRS,theDepartmentoflLabor,orastateagencyconcerning
the classification of the workers at issue.

Employersapplybyfilinganewform,Form 8952, Application forVoluntary Classification
SettlementProgram,atleast60daysbeforetheywanttobegintreatingtheworkersasemployees.
Thetwo-pageformrequestsbasicinformationabouttheemployer,adescriptionoftheworkers,
andtheamountspaidtothemforthemostrecentlycompletedtaxyear.ThelRSwillfirstdetermine
whetherthetaxpayeriseligible,and,ifso, will contactthetaxpayeroritsrepresentative to
completetheprocess.ThelRSretainsdiscretiontorejectanytaxpayerfromtheVCSPincluding
taxpayers that otherwise meet the basic eligibility criteria.

AtaxpayerparticipatingintheVCSPwillagreetoprospectivelytreattheclassorclassesofworkers
as employees for future tax periods. In exchange, the taxpayer:

+ Willpay 10% of the employment tax liability that would otherwise have been due on
compensationpaidtotheworkersforthemostrecenttaxyear,determinedunderthereduced
rates of section 3509(a) of the Internal Revenue Code (IRC).

+ Will not be liable for any interest and penalties on the amount; and
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Participatingemployerswill forthefirstthreeyearsundertheprogram,alsobesubjecttoaspecialsix-yearstatuteoflimitations,ratherthan
the three-year limitation period that generally applies to payroll taxes.

Inaddition,whilenopaymentisduewiththeapplication,fullandcompletepaymentwillbedueatthetimetheVCSPclosingagreementis
returned to the IRS.

Employersarenotobligatedtoreclassifyallindependentcontractors,butmayelectspecificworkers.Forexample,aconstructioncontractor
thatusesdrywallinstallers,plumbersandelectriciansasindependentcontractorsmaydecidetoreclassifythedrywallinstallersasemployees.
It can submit an application solely for the drywall installers without addressing the plumbers or electricians.

Becausethetaxpayerpaysonly 10%ofthereducedrateofemploymenttaxliability,whichis 10.68%underlRCsection3509, participationin
VCSPallowstheemployertopaytothelRSabout 1%ofthecompensation paidtotheworkersbeingreclassified.Forexample, ataxpayerpaid
$1,000,000inthemostrecentlycompletedtaxyeartoworkersthatarethesubjectoftheVCSP.Undersection3509,theemploymenttaxes
applicableto$1,000,000wouldbe$106,800(10.68%0f$1,000,000).UndertheVCSP, thetaxpayerpays 10%o0f$106,800,0r$10,680.

Taxpayersthatarenotcurrentlyundergoinganyauditandhavequestionableclassesofworkersshouldthinkcarefullyaboutwhether
participatingintheVCSPmakessense.Forexample, byapplyingfortheVCSP taxpayerswillbeforegoingtheirrightstoassertsafeharbor”
reliefunderSection5300ftheRevenueActof1978inthefuture,andthuspotentiallymaintainindependentcontractorstatusfortheworkers
(SeelLittler'sFebruary2010ASARTheTruthAboutRecentAttacksonthelndependentContractorClassification).Ataxpayermightalsobe
concernedthat,ifthelRSdoesnotacceptitsapplication,aroadmaphasbeenprovidedtothelRSforafutureaudit,asitisunclearatpresent
whathappenstothisinformationshouldthelRS, initsdiscretion,notacceptaVCSPapplication.Offurtherconcern,however,isthatthe
three-yearextensionofthestatuteoflimitationsappearstoapplytoemploymenttaxesgenerally,andnotmerelytheclassificationofworkers
subject to the VCSP, which may be a deterrent to taxpayers agreeing to apply for the VCSP.

Inaddition,ifataxpayerisnotcurrentlyunderauditbuthaspreviouslyundergoneanaudit,theymaystillbeeligiblefortheVCSPiftheyhave
followedtheresultsoftheaudit.Itisunclearwhether,forexample,acursoryinvestigationsuchasonebyastateworkforcedevelopment
agency into a claim for unemployment benefits would constitute an audit for purposes of the VCSP.

[tisanticipatedthatthelRSwill providesomefurtherclarificationofhowtheVCSPwillwork,suchaswhetherunemploymentbenefitsaudits
constituteanauditorwhetherthethreeyearstatuteextensionappliestoallemploymenttaxesoronlytheparticularclassificationatissue.
EmployerswhohavequestionsabouttheVCSPshouldcontactexperiencedemploymentcounseltoreviewtheprosandconsofparticipating.

WilliamHaysWeissmanisaShareholderinLittlerMendelson’sWalnutCreekoffice.lfyouwouldlikefurtherinformation, pleasecontactyourLittlerattorneyat 1.888.Littler,info@
littler.com, or Mr. Weissman at wweissman@littler.com.
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